REVISED ALACE PENSIONS UPDATE: JUNE 2015
URGENT: FOR ALL HOLDERS OF FIXED PROTECTION
(Members are advised to ignore the earlier version of this Update
and replace it with this one.)
1. Introduction
1.1 Our pension experts, Hymans Robertson have copied to us the email below
which they have sent to all the English and Welsh LGPS Pension Funds for which
they are the main advisers.
“Hymans Robertson email
As I am sure that you are all aware; there has been an amendment to regulation
22(8) of the LGPS Regulations 2013.
From 11 April 2015 members that opt out of the pensions’ scheme will not be able
to aggregate their benefits should they re-join the scheme.
Although the intention behind the change may be to prevent members re-joining just
prior to retirement due to ill health or redundancy; the perhaps unintended
consequence is that members with Fixed Protection 2012 and 2014 will not be able
to retain their protections by managing their accrual by opting in and out of the
scheme.
The 50/50 section may be an option for some members to reduce their accrual but
they would have to ensure that their benefits do not increase beyond the permitted
amount.
For some members the choice will be to retain their fixed protection by opting out of
the scheme or remaining in the scheme but losing their fixed protection. It is
important that the member is aware of the implications of these options as each will
have a bearing on potential tax charges as well as both benefit growth and the
circumstances in which benefits can be paid.
If you would like any further information on this or any other aspect of pensions’
taxation please feel free to contact me.”
1.2 When HMRC originally introduced Fixed Protection (FP) it was their intention that
members with FP would have to elect to opt out of their pension scheme in order to
retain the protection. The protection was aimed at members near retirement where
the additional tax relief would be more beneficial than future benefit growth.
1.3 However, the regulations in relation to the Local Government Pension Scheme
(LGPS) stated that members could stay in the LGPS provided, in any given financial
year, their benefit growth did not exceed the percentage rise in the CPI in the
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September of previous financial year. With the pay freeze that has been applied in
local government over the last few years this could often be achieved if members
opted out of the LGPS for part of the year and then opted back in – a procedure that
many ALACE members have adopted.
1.4 However, the change in the English and Welsh (E&W) LGPS regulations,
mentioned above in the extract from the email from Hymans Robertson, means that
members who opt out of the E&W LGPS after 11 April 2015 would not, on re-joining
the Scheme, be able to aggregate their earlier benefits. This has serious implications
for the benefits payable in the event of the member retiring on grounds of
redundancy, efficiency or ill health. This is because when you opt out of the scheme
you become a deferred member. The benefits payable on a deferred pension
following retirement on grounds of redundancy, efficiency or ill health are
considerably lower than those of an active member. Active members retiring early at
age 55 or over on these grounds would receive their pension in full; but not in
respect of any amount that was in respect of a deferred pension.
1.5 So, although a member can continue to retain FP by opting in and out of the
LGPS, if they do so they could lose out on significant scheme benefits.
1.6 Any member who has opted out since 15 April 2015 may wish to contact their
fund pension manager to discuss their options.
1.7 The key point is that if any LGPS member, holding either Fixed Protection 2012
(for a personal Lifetime Allowance of £1.8 million) or Fixed Protection 2014 (for a
personal LTA of £1.5 million), has opted out of the LGPS since 11 April 2015 in
order to retain their FP by preventing the growth in their pension pot exceeding the
relevant CPI figure from September 2014 of 1.2%, they should NOT opt back in
again until they have assessed the full implications of doing so (see below).
1.8.The main implication of opting out after 11 April 2015 would be that they could
not aggregate their pension benefits which would have serious financial implications
for them should they subsequently be retired early on redundancy, efficiency or illhealth grounds. They would not, however, lose their FP, provided the growth in their
total pension pot in the current financial year (2015 -2016) did not exceed the
relevant CPI figure of 1.2%..
1.9 We do not know if the other main advisers to English and Welsh LGPS Pension
Funds have similarly informed their pension funds of this change and its implications
but, clearly, any ALACE members who hold Fixed Protection (FP) will want to
liaise with their pension funds about this change, its implications in relation to
early retirement, and the options open to them in the future for staying below
the relevant CPI figure and retaining their FP. Remember, however, when
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contacting your pension fund for advice on this, it may not know, unless you have
told it, that you hold FP.
1.10 The position in relation to the Scottish and Northern Irish LGPS Schemes is
different – see Section 6 of this Update below.
1.11 Any member who opted out of the E&W LGPS in this financial year before 11
April 2015 (i.e. from 6 to 10 April 2015 inclusive) may still be able to opt back into the
LGPS in this financial year and aggregate their pension benefits. In future financial
years they will not, however, be able to aggregate their benefits should they opt in
and out of the Scheme.
1 Holders of FP who have already opted out of the English and Welsh LGPS
since 11 April 2015
2.1 People in this position have a couple of options:i)

They can now remain out of the LGPS for good.

2.2. This means that, while they will retain their FP for a higher personal LTA than
the current standard one of £1.25 million, their pension benefits will be deferred until
they retire. The pension benefits will be subject to index linking up to retirement.
They will not, however, be able to be retired early (i.e. before their normal
pensionable age – now usually 66 or 67) by their authority on redundancy, efficiency
or ill-health grounds and have immediate access to their earned pension benefits
without any actuarial reduction being applied to those benefits. Moreover, if they die
while still employed, their dependants will not receive the death grant (3 x salary) but
a lower sum related to the lump sum to which the member would have been entitled
on retirement. They will, of course, not have to make any employee pension
contributions as they are no longer in the pension scheme – the contributions they
would have made will remain in their pay and be taxed at the appropriate level of
income tax.
2.3.Under the LGPS they can now opt to retire from age 55 without their employer’s
consent and take their pension benefits but, if they do so before their normal
retirement age, then their pension benefits will be subject to actuarial reduction.
2.4.If they qualify for the 85 year rule (where their age and pensionable service in the
LGPS add up to 85 or more – in whole years) they should be able to retire and take
their pension from age 60 with only their post April 2008 benefits being subject to
actuarial reduction. (At age 60 the reduction would be between 25 and 30% on their
post-April 2008 benefits; the percentage reducing the nearer they are to their normal
retirement age at the time they retire).
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2.5. If they qualify for the 85 year rule and opt to retire between age 55 and 59
inclusive, then the relevant actuarial reduction would be applied to all their benefits
unless their authority has changed its early retirement policy since April 2014 to
allow all employees in such a situation to retire with only their post April 2008
benefits being subject to actuarial reduction. If this is not the case, and the full
actuarial reduction is applied to all their benefits, the percentage reduction from age
55 will be over 40%, again reducing the nearer they get to their normal retirement
age before they retire.
2.6 The LTA is applied after the actuarial reduction has been taken into account.
2.7 Authorities do have the discretion to waive any actuarial reduction for particular
individuals provided the authority agrees to pay the pension strain for doing so to the
pension fund. This can easily run into six figures and therefore most authorities are
reluctant to do so. Clearly such payments can attract public criticism and it is
important that they are correctly approved by the Council. Equality considerations
also need to be borne in mind if such discretions are not exercised in the same way
to other employees in a similar situation.
ii)

They can re-join the LGPS, retain their FP but cannot then aggregate
their pension benefits.

2.8. This means that, if they were to retire before their normal retirement age (usually
now 66 or 67) on redundancy, efficiency or ill-health grounds, the pension benefits
they receive would only be based on the benefits earned since re-joining the
Scheme. As indicated in Section 1 above this would make a very significant
difference to the level of pension that they might have been expecting to receive.
2.9. For example, if, as at 31 March 2015, someone was aged 56, had 30 years’
service and was on a salary of £150,000 pa, was retired at the age of 58 by their
authority on efficiency or redundancy grounds, assuming no increase in salary, they
would normally expect to receive a non–actuarially reduced pension of about
£67,000 pa and a lump sum of £130,000. However, if they had re-joined the Scheme
and not been able to aggregate their pension benefits, they would only be entitled to
a non-actuarially reduced pension of just over £6,000 pa. Their earlier pension
benefits would be treated as a deferred pension so they could take these at the
same time but, if their authority had not changed its retirement policy so that the 85
year rule protections applied to those aged 55 -59 as well as those aged 60 and
over, their benefits would be subject to the full actuarial reduction of about 40%. This
would mean that the total pension they received (including the £6,000 pa mentioned
above) would only be about £46,000 pa rather than £67,000 pa and their lump sum
would reduce to about £78,000 rather than £130,000.
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2.10. NOT being able to aggregate benefits can therefore be very detrimental to an
individual’s pension.
3 Holders of FP who are still in the LGPS and have not yet opted out in order
to retain their FP.
3.1. People in this situation also have a number of options:i)

they can opt out before the growth in their total pension pot this year
exceeds the 1.2% CPI figure, retain their FP and stay out of the LGPS
until they retire.

3.2. They will then be in the same position as outlined in 2i) above;
ii)

they can stay in and lose their FP.

3.3.If they do this, then, making the same assumptions as in the example in 2 ii)
above about age, length of service, salary age and grounds of retirement; and also
assuming that the standard LTA was still £1.25 million, and that they commuted
some of their pension to take the maximum lump sum they could, in this case
£312,500,(see paragraph 7.7 below), their pension would be about £51,800 pa and
they would pay about £54,000 in additional tax charges (assuming they took the
excess over the LTA in the form of a lump sum).
3.4. They could, however, apply for Individual Protection (IP) – see Section 4 below
– as their pension pot as at the end of the 2013 -2014 financial year would have
been worth £1,292,500 which would become their personal LTA. This would then
allow them to take a larger tax free lump sum of £323,125, although their pension
would be a little lower at approximately £50,900 pa, but their additional tax bill would
also be lower at about £27,000 (again, if the excess over the LTA were taken as a
lump sum).
3.5.Anyone who is likely to lose their FP should, if they are eligible (i.e. the value of
their pension pot from all sources as at the end of the 2013-2014 financial year was
worth more than £1.25 million), therefore consider applying for IP as soon as
possible.
iii)

possibly, they could stay in the LGPS and try to retain their FP by
moving to the 50:50 option now available in the Scheme.

3.6.They should, however, only consider this route if, by doing so, they would keep
the growth in their total pension pot below the 1.2% CPI figure relevant for this year
without having, at some point in the year to leave the Scheme.
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3.7. The 1.2% figure is, however, so low that it is very unlikely that this would keep
their pension growth below this percentage. (Examples of how to calculate pension
growth for these purposes have been outlined in previous pension updates circulated
by ALACE and can be found in Appendix 1 to the “2014 Pensions:FAQs” document
on the ALACE website - a copy of this Appendix has also been attached to the
covering email to this Update.)
3.8. Members will recall that, under the 50:50 option a person only pays 50% of the
employee’s contributions and therefore only earns 50% of the growth in pension
benefits. They do, however, still retain the ability to be retired early by their authority
on redundancy, efficiency and ill-health grounds and get access to their full earned
benefits without any actuarial reduction; and their dependants still have access to the
full Death Grant, based on their full salary.
3.9. It is vital though, if moving to the 50:50 option that members get their
pension funds to do the calculations to demonstrate that, by doing so, they
will remain below the 1.2% growth figure in this financial year.
4 Applying for Individual Protection (IP)
4.1.To be eligible to apply for IP a person’s total pension pot from all sources other
than the state pension (i.e. from LGPS, Returning Officer pensions, pensions with
previous employers, private pensions, AVCs, ARCs etc. etc.) as at the end of the
2013-2014 financial year must be worth more than £1.25 million. IP then gives them
a personal LTA equivalent to the value of their pension pot at that time up to a
maximum of £1.5 million. Their personal LTA cannot grow bigger than the value of
their pot as at the end of March/beginning of April 2014 but the IP is retained no
matter how the pension pot continues to grow (i.e. there is no need to move in and
out of the LGPS to keep growth below the relevant CPI level as has been possible in
the past but as is now no longer permitted.) However, additional tax charges will be
payable at retirement on the excess over the IP protected LTA level.
4.2. To apply for IP a person needs to go onto the HMRC website and fill in online
the appropriate form. It is vital when filling in the form that you have an accurate
figure for the value of your total pension pot as at the end of the 2013 -2014
financial year as this will be the your future personal protected LTA.
4.3.A person can hold IP and FP simultaneously so anyone who holds FP and is
now likely to lose it, and who is eligible for IP, should consider applying for IP now
while they decide what best to do in relation to their FP.
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5 Loss of Fixed Protection (FP)
5.1 If a member loses their FP (either intentionally or unintentionally) they have a
personal obligation, as indicated on their FP certificate from the HMRC, to notify the
HMRC, within 90 days of becoming aware that they have lost their FP, that they
have lost it. If they do not do so within 90 days they face a financial penalty (currently
£300) plus an extra £60 for each day after that that they fail to inform HMRC. It is
important, when informing HMRC, that they stress that they have only just become
aware they have lost it and (assuming it is the case) that they have not retired in the
meantime and therefore have had no financial benefit from their FP. (This might help
them persuade HMRC not to apply the financial penalty if they lost their FP more
than 90 days before notifying HMRC.)
5.2 If they hold both FP and IP, FP takes priority over IP. HMRC will issue an IP
certificate to them once it has accepted that their FP has been lost.
6 Members of the Scottish and Welsh LGPSs
6.1. As explained in the Pensions Update put round by the Honorary Secretary on 2
April 2015 the position in Scotland and Wales is different from that in England and
Wales. Major changes were introduced to the Scottish and Welsh LGPSs in April
2015. Similar changes were introduced to the English and Welsh LGPS a year
earlier in April 2014. As a result, because of a legal technicality, the “new” English
and Welsh Scheme was not regarded by the HMRC as a ”new arrangement” but the
Scottish and Welsh Schemes were. This meant that any member who held FP or
Enhanced Protection (EP) automatically lost it if they joined/moved to the “new”
Scottish or Welsh LGPSs. The same was not true in the English and Welsh Scheme
although we understand that CLG Ministers and the HMRC may now,
retrospectively, be reviewing this decision.
6.2. If there is any change to the position of members who hold FP or EP in the
English and Welsh LGPS we will circulate another Pensions Update with advice
about the options open to them.
7 Further Advice
7.1. Which of the options, outlined in Sections 2 and 3 above, members of the
English and Welsh LGPS wish to pursue will very much depend on their personal
circumstances.
7.2. Those who have already left the LGPS this year after the 11 April 2015 in order
to keep the growth in their pension pot below the 1.2% CPI figure are in a very
difficult position.
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7.3. Those who have not yet left the LGPS this year and are very close to retirement,
especially if they have FP(12) and a pot worth nearly £1.8 million or more, may find
the best solution is just to leave the LGPS, retain their FP and defer their pension.
7.4. Those who are a number of years from retirement may find it better to stay in the
LGPS and lose their FP especially if they are eligible to apply for IP. It could well be
the case for many in this position that, even after the higher additional tax charges
are taken into account, they will still be in a better financial position at retirement if
they continue to accrue pension benefits than they would be if they just left the
Scheme now and deferred their benefits. A lot can change (one’s salary, the LGPS,
the tax regime etc. etc.) over the next few years that can affect their position.
7.5.It will be important for people to get some reliable pension calculations done by
their pension funds – although, given the low CPI figure of 1.2% there may be
insufficient time to get these done before growth in their pension pot exceeds this
figure and they lose their FP anyway. ALACE does, of course, offer a pensions
calculations service, for a fee to the individual, from Hymans Robertson, but, again,
there may not be time to get these done before FP is lost. Anyone wishing to access
this service should contact our consultant Cheryl Miller at cherylmiller@hotmail.co.uk
who may be able to advise on whether it is worth, or there is time, to contact
Hymans.
7.6 Some members may have been contemplating Flexible Retirement as a way of
retaining their FP. The new ruling in respect of the English and Welsh LGPS is likely
to complicate this route and it may not be possible to retain FP and retire flexibly.
Again reliable information and advice will be needed from individuals’ pension funds
before they decide to opt for Flexible Retirement.
7.7 As indicated above, there are, of course, other ways of reducing additional tax
charges at the time of retirement, not least commuting (transferring) pension into tax
free lump sum. This is described in the Appendix 1 on the Lifetime Allowance to the
2014 Pensions FAQs which is attached to the email covering this Update.
7.8 Quick action by all FP holders is probably required, not least because we expect
the Chancellor to announce in his Budget Statement on the 8 July that he is
intending to reduce the standard LTA still further from £1.25 million to £1 million.
7.9 The issues outlined above, and the likely implications of the expected
announcement by the Government that it is lowering the standard LTA from £1.25
million to £1 million (and also possibly reducing the Annual Allowance), together with
possible alternative financial and investment options to the LGPS, will be fully
covered at the impending ALACE Pension Seminars in Edinburgh on 26 June,
Manchester on 14 July and in London on 17 July. ALACE members are advised
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to contact the Honorary Secretary and book to attend one of these seminars if they
have not already done so.
7.10 In the meantime any members with queries about their personal position are
advised to contact Cheryl Miller at the email address given in paragraph 7.5 above.
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