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Public sector exit payments recovery regulations

Response from the Association of Local Authority Chief
Executives and Senior Managers (ALACE) to the government’s
consultation dated 20 December 2015

ALACE (the Association of Local Authority Chief Executives and Senior
Managers) is a duly registered trade union whose approximately 300 members
comprise heads of paid service and other senior managers in local authorities
throughout the UK. The Council of ALACE forms the staff side of the Joint
Negotiating Committee for Chief Executives, the body responsible for the salary
and terms and conditions of employment for chief executives. The Association
also represents the interests of its members in responding to draft legislation and
regulations which affect the role of the head of paid service and other senior
officers, together with issues such as the reorganisation of local government.
Membership has been extended to other agency chief executives associated with
local government.
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ALACE'’s earlier response to the government’s proposals of 25 June 2014

1. In its response dated September 2014, ALACE set out in detalil its many
reasons for believing (then, as now) that the government’s earlier proposals fell
very far short of being fair, proportionate, or of good value for money to the
taxpayer. ALACE made clear its opposition to the government’s proposals in both
principle and practice. These can be summarised as follows.

e The proposals were arbitrary, and did not satisfy any reasonable definition
of fairness.

e The government’s aims should be pursued primarily through progressive
taxation, not through tinkering legislation.

e The proposals were at odds with other government policies, such as on
flexible retirement.

e The government had not justified its assertion that the proposals would
represent value for money for the public purse. Indeed, the opposite was a
more realistic prediction, given the predictably adverse impact on local
authorities’ attempts to implement workforce efficiency improvements, and
the disincentive to senior people to make their skills and experience
available to the country while they were current and therefore at their most
valuable.



e The application of the proposals to local government would be wholly
disproportionate, as the 2014 consultation paper had contained reference
to only six potentially relevant cases in the whole of local government over
nearly three years — and there was no indication whatsoever that the exit
costs had been excessive in these cases.

e Local government was already subject to far firmer regulatory
requirements on transparent approval and reporting than other parts of the
public sector, thereby strongly discouraging inappropriately large exit
payments in the first place. This point has been further reinforced (and not
just for local government) by the government’s proposal to cap exit
payments for public officials earning £95,000 or more.

e The application of the proposals to local government would be in conflict
with the principles of localism.

e Proposals that include a power to interfere retrospectively with
agreements freely entered into should as a matter of principle not be
supported.

e The amount by which the recovered amount would have to be reduced to
reflect tax already paid would be complicated by Lifetime Allowance
considerations and any decision to commute pension payments to lump
sums.

2. These reasons for opposing the earlier proposals have not been negated by
the latest proposals, as set out in the draft regulations. Indeed, the final point
above remains as a significant practical issue which will make these already
complicated calculations even more opaque and open to error. (For example, in
a case where repayment of pension benefits was required, the total capital value
of those benefits would be reduced. There would therefore need to be a
calculation and reimbursement to the individual of the excess additional tax
charges in respect of the Lifetime Allowance already incurred. An affected
individual would also need to be given the right to reconsider any commutation
decision previously taken, and a recalculation in relation to the Lifetime
Allowance arising from any change of decision would need to be undertaken and
put into effect.) The government cannot afford to ignore these complications.

3. ALACE further stated that, if the government was nevertheless determined to
introduce measures to secure the repayment of public sector exit payments
beyond what was already required, there were preferable alternatives.

e Any extension to the remainder of the public sector of a period within
which recovery would apply should be contained at the six months
currently applicable within most of the public sector.

e Certain types of payment should be excluded from the scope of the
legislation, since they were fundamental to a local authority’s ability to
restructure and reduce the size of its workforce, avoid recourse to
employment tribunal hearings, and otherwise manage its organisation
more effectively.



e Compensation payments for loss of employment due as a matter of
contractual entitlement should also be excluded, as to do otherwise would
be to interfere unfairly with employment contracts freely entered into.

ALACE’s response to the current consultation dated 20 December 2015

4. While the draft regulations contain a small number of changes to the earlier
proposals that ALACE welcomes, the overall effect of the changes enshrined in
the draft regulations is to make the proposals even less fair and proportionate,
and to undermine value for money to the tax payer still further.

5. ALACE opposes the dropping of the previous proposal to divide the public
sector into sub-sectors, as it would further weaken local authorities’ ability to
secure the services of available experts. Not only would those with valued
expertise who had recently left local government be discouraged from an early
return, but the same discouragement would now apply to those with relevant
expertise from elsewhere in the public sector (such as the NHS).

6. ALACE strongly opposes the proposal to reduce the salary level at which
recovery would apply from £100,000 to £80,000. This reverses the welcome
change announced in the government’s response (dated 27 October 2014) to the
previous consultation, which dropped the original proposal to apply a tapered
reduction to those earning between £80,000 and £100,000 and instead confined
the policy to those earning £100,000 or more. This latest proposal to reverse the
previous change — and without any tapering — serves merely to intensify the
unfairness of the policy.

7. While the removal of a full recovery period is a sensible policy change (so that
the tapering of the amount to be repaid starts immediately after exit, rather than
after 28 days), ALACE notes that it would ironically have virtually no benefit for
those made redundant from a local authority, as redundancy payments are
already recovered from individuals who secure new posts within the sector within
that period, and “these regulations do not override any existing recovery
provisions that go further” (paragraph 1.4 of the consultation). The government
gives with one hand and takes away with the other.

8. ALACE welcomes the government’s adherence to its previous changes (as
advocated by ALACE in its response dated 25 June 2014, and subsequently
accepted by the government in its response dated 27 October 2014) to exclude
from the scope of the repayment requirements both pay in lieu of notice due
under a contract of employment, and payments that have a potential rather than
actual monetary value.

9. ALACE also welcomes the proposed exclusion of certain other payments due
under a contract of employment, but opposes the continued inclusion of
payments related to the actual loss of employment. ALACE had argued in its



response dated 25 June 2014 — and continues to argue now — for all payments
due under a contract of employment to be honoured, not just a select few.

10. Furthermore, ALACE deplores the approach adopted by the government in
relation to those exit payments made to reduce or eliminate an actuarial
reduction to a pension on early retirement under the Local Government Pension
Scheme. Their inclusion in the draft repayment provisions constitutes a blatant
reversal of the previous change (as advocated by ALACE in its response dated
25 June 2014 to the previous consultation, and as accepted in the government’s
response dated 27 October 2014). This latest proposal would have a serious
adverse effect on the ability of a local authority to implement voluntary
redundancy and early retirement policies designed to allow it to restructure and
reduce the size of its workforce and otherwise manage its organisation more
effectively without recourse to expensive employment tribunal hearings and
settlements. This would be a major undermining of value for money for the tax
payer. It would also — most unfairly — call into serious question the government’s
assurance that the recent changes to the Local Government Pension Scheme
would last for at least 25 years.

11. While ALACE welcomes the exclusion of a contract for services that accounts
for 50% or less of an exit payee’s employment or self-employment, it regrets the
omission of the previous proposal to exclude appointments made on a casual
basis for less than 15 days in any period of 91 consecutive days. As a result,
government departments, local authority associations, and councils could have
difficulty in securing the services of recently redundant or retired leadership
figures for short but intensive full-time periods while their skills and experience
are current. Such individuals have proved of great value to the government as
members of statutory intervention teams, and to local government as members of
peer support teams. This omission works against value for money for the tax

payer.

12. A further example of the government giving with one hand and taking away
with the other relates to the power of waiver. Although the draft regulations give a
local authority the power to grant a waiver in an individual case, they also require
a local authority to follow any written directions from the Treasury. This proposed
use of a direction contrasts with the issuing of guidance proposed in the
government’s response (dated 27 October 2014) to the previous consultation.
ALACE cannot see any justification for this new, stronger fettering of the power of
waiver.

13. ALACE is opposed to the inclusion of settlement and conciliation agreements
in scope of recovery. This makes no sense alongside the exclusion of payments
in compliance with the order of any court or tribunal, as it would constitute a
major disincentive on individuals to agree to settle out of court. The result would
inevitably be the additional costs for local authorities of court or tribunal cases:
hardly good value for money for the tax payer. What is more, it would be blatantly



unfair, as it would bring into scope payments that are to compensate for past
unacceptable behaviour by the employer rather than for future loss of earnings.
Governmental and public interests should surely coincide in making it as
straightforward as possible for appropriate compensation to be paid for wrong
done.

14. The types of claim that could be expected to be pursued all the way to court
or tribunal would not necessarily be limited to those directly related to loss of
employment. Currently, cases do arise where compensation from a local
authority for unlawful treatment that is not directly related to loss of employment
(eq vilification, or breach of duty of care) is wrapped up in an agreed termination
settlement. In future, there would be a strong incentive to pursue such cases — in
addition to those directly related to loss of employment — to court or tribunal to
avoid recovery.

15. ALACE opposes on the grounds of fairness the exclusion from the draft
regulations of the three-yearly review of the salary level at which exit payment
recovery takes effect. This had been a welcome change to the original proposals
introduced by the government in its response dated 27 October 2014 to the
previous consultation responses. It would, of course, be even fairer to provide
for annual index-linking.

16. While ALACE welcomes the government’s stated intention that the ‘old’
employer should notify the individual of their obligation at the point of exit (as
advocated by ALACE in its previous response), ALACE believes strongly that this
should form a duty set out in the regulations and not just be mentioned in a non-
binding consultation document as good practice to be encouraged through future
guidance.

17. ALACE believes that the regulations should contain — for the sake of simple
fairness — additional provisions to exempt from scope all those individuals who
receive exit payments before the regulations’ adoption, or — at the very least —
those individuals who received exit payments before 20 December 2015 and who
stand to be adversely affected by the tightening of the provisions now proposed.

Conclusions

18. The then Chief Secretary’s foreword to the 2014 consultation paper stated:
“Public sector workers play a crucial role in delivering services that are both
essential for the country and support our economy. This includes those at senior
executive or professional levels who are higher earners.” In local government,
ALACE has already been seeing a cumulative disincentive for high-quality senior
people to seek office in these crucial roles in the first place, as a result of other
recent changes that have impacted disproportionately on higher-paid public
servants (including the proposed exit payments cap, and changes to national
pension legislation, the Local Government Pension Scheme, and local



government pension contribution rates). These tightened proposals can only
make that position worse.

19. The consultation document poses the question: “Do these regulations
achieve the policy intention of ensuring the mechanism for securing the recovery
of exit payments is fair, proportionate and represents value for money to the
taxpayer.” ALACE is firmly of the view that the opposite is the case.
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