
UPDATE FOR MEMBERS, SEPTEMBER 2020 

It has been a busy two months since the AGM in early July, and apologies for the 

length of this update. 

April 2020 pay award 

First some good news. Members should have seen that a 2.75% pay increase has 
been agreed for those of you who are covered by the Joint Negotiating Committee 
for Chief Executives of Local Authorities. The same increase will also apply to chief 
officers. These figures relate to England, Wales and Northern Ireland – pay 
increases in Scotland were decided some time ago. 
 
We issued a press release to welcome the announcement, which you can see on the 
web site. The increase is the highest that chief executives and senior managers 
have enjoyed since before austerity, and met ALACE’s claim that  
chief executives should receive the same increase as the generality of staff covered 
by the National Joint Council for Local Government Services.  
 
Exit payment cap 
 
For reasons that will become apparent we are making this information available only 
in the member zone of the website, and we would urge you to be cautious in what 
you share about ALACE’s position so far as that relates to legal advice we have 
received. 
 
Treasury action 
 
After a year of silence, on 21 July the Treasury published its response to the 2019 
consultation. In what can be generously described as a thin document lacking robust 
rationale, the vast majority of points that ALACE and other organisations made have 
been ignored. The regulations to implement the cap have been tabled in Parliament 
and await approval of both Houses before they can be made. They come into effect 
21 days after being made. Uncertainty continues to reign about timing, although we 
understand that the ambition is for the regulations to be in force by the end of 2020. 
 
https://www.gov.uk/government/consultations/restricting-exit-payments-in-the-public-
sector  (first document at the link: you can also see the 2019 consultation documents 
on this page) 
 
https://www.legislation.gov.uk/ukdsi/2020/9780348210170/contents 
 
The Treasury has not published updated versions of the directions and guidance that 
formed part of the 2019 consultation although its 21 July document says they have 
been updated in a number of areas. 
 
Members will recall that our principal concern is the inclusion of pension strain in the 
cap, as this will adversely affect virtually every ALACE member if made redundant 
over the age of 55. However members in Scotland should be aware that the Scottish 
Government has already exempted mandatory pension strain from counting towards 
its cap. In Wales, discussions between ALACE Wales, other unions and the Welsh 
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Government are under way on how Welsh Ministers might exercise their powers of 
waiver. 
 
What ALACE Council has been doing 
 
The Council of ALACE met twice on 31 July and 26 August to consider the 
Association’s response. We have taken further advice from John Bowers QC on the 
scope for challenging the regulations, either by way of judicial review or in respect of 
an individual challenge to the impact. In summary Counsel feels the best chance of 
challenge might be an individual case under human rights legislation i.e. of the 
impact on that person when the cap bites in respect of deprivation of possessions, 
equality issues etc. In his words: "I think this is a more promising approach although 
not certain to succeed". This presupposes that the regulations etc are made and are 
in force and then challenged after the event. “I think a more substantive approach on 
the part of ALACE would be to await a case(s) when there was a real unfairness that 
could be clearly demonstrated in the way in which the pension strain and exit cap 
collided and claim that this was a breach of Article 1 Protocol 1 linked with article 
14.”  
 
ALACE Council has accepted this advice and concluded that the test for supporting 
an individual claim from a member would be whether a “no win, no fee” lawyer would 
take the case forward. This would be some time in the future, of course. 
 
In the meantime, we are continuing to take steps to understand whether local 
government staff are treated comparably with other parts of the public sector. There 
might be a different view of the scope for challenge if it could be proved that local 
government staff would be far more severely affected, for example. 
 
Some pointers for members 
If you are subject to a process that will or might see your job be made redundant in 
the near future, it could be to your considerable advantage to see matters expedited, 
in particular so that decisions are taken and implemented before the Treasury 
regulations come into force.  
 
However because the Treasury has not yet published the updated guidance and 
directions, it is unclear whether decisions taken before the regulations come into 
force but implemented after that date (which can easily happen because of 
contractual notice periods) might nevertheless be caught by the cap. ALACE will be 
taking a strong position that organisations and individuals cannot possibly take 
account of things that they do not know and therefore legitimately taken decisions 
should not be retrospectively caught by guidance and directions that have not been 
seen. (Logically, of course, the guidance and directions should exclude from the cap 
decisions taken before the regulations come into force but implemented after that 
date purely as a result of contractual period notices and should also exclude them 
from the need to obtain waivers. But we cannot rely on logical behaviour from the 
Treasury!) 
 
Bear in mind that, when in force, the regulations would require full council to waive 
the £95k cap for an exit payment but that this is still subject to compliance with the 
Treasury directions (which have not been seen, except the 2019 draft) and, if the 



decision did not comply with the directions, it would be subject to Treasury consent. 
See regulations 10 and 11. For the first time, as far as we know, there will be direct 
central government interference in employment decisions taken by councils – indeed 
decisions taken by full council meetings. So much for devolution! 
 
For any member on more than three months’ notice, pay attention to regulation 6(g). 
Only three months’ pay in lieu of notice is exempt from the cap. Thus if you are on 
more than three months’ notice, you will need to endeavour to work part of your 
period of notice so that a payment to which you are contractually entitled is not 
reduced. In contrast, any payment in respect of annual leave due under a contract of 
employment but not taken lies outside the cap. 
 
Forthcoming MHCLG consultation 
 
We understand that MHCLG is planning early consultation on changes to the local 
government pension scheme and to the 2006 compensation regulations. The 
consultation is expected to last up to 12 weeks. This would link with the Treasury 
regulations not coming into force until the end of the year. 
 
We expect MHCLG to prescribe a common set of tables, prepared by the 
Government Actuary’s Department, to set out pension strain for the purposes of the 
exit cap regulations. This would overcome one of ALACE’s principal objections, 
which is that pension strain can vary from fund to fund for demographic reasons, and 
therefore expose individuals to differing impacts based simply on where their 
employer is located. It is also expected that MHCLG will, as a minimum, lift the 
requirement for someone who is made redundant over the age of 55, and who is 
caught by the cap, to receive pension immediately. This would assist in that 
individuals would not be forced to suffer a reduction in pension approaching 50% in 
extreme cases. While this is the least that can be expected i.e. to give individuals 
caught by the exit cap choice about when they receive their pension, it does not 
avoid a significant reduction in what they will receive compared to now: any early 
payment of pension would still attract an actuarial reduction. However flexibility might 
allow the individual to choose when any sum available within the £95k limit is 
deployed to reduce the effect of the actuarial reduction. 
 
MHCLG is reported to be open to discussing further flexibilities, although these might 
be covered in a second set of regulations in 2021. Work has been put in hand to 
identify what ALACE should seek and we have provided some informal, initial 
suggestions already. Such flexibilities would not cost employers, MHCLG or 
Government anything – they should be available as flexibilities for individuals, with 
any costs/impacts falling on them.  
 
We will keep you updated, and will share the draft ALACE response to the 
consultation so that you can consider submitting it, either as a personal response or 
on behalf of your council. As always, the more responses that are submitted, the 
better. 
 
The changes to the 2006 compensation regulations would, we understand, seek to 
limit redundancy payments so that they are based on a maximum salary of £80k. 
This was threatened in 2016 and has been implemented for some parts of the public 



sector such as the NHS. There is wide variation in schemes that councils operate as 
the 2006 regulations allow payments up to two years’ worth of salary or 104 weeks. 
However many councils operate schemes based on 30 weeks or 52 weeks, and 
most councils choose to pay based on actual salary rather than the statutory figure. 
 
If your only exit payment is your redundancy payment, the £95k cap itself may limit 
what you can receive, regardless of  any changes to the 2006 regulations. However, 
for some individuals caught by the £95k cap in respect of pension strain, ironically 
the  change to the 2006 regulations might be seen as beneficial as, depending on 
your council’s redundancy scheme, it might reduce the value of the redundancy 
payment and therefore increase the amount available to contribute towards pension 
strain. This would be most likely to be the case if your council’s redundancy scheme 
is based on 30 weeks. 
 
Next steps 
 
ALACE Council is focussing on its influencing and communications strategy, working 
with other unions as appropriate. Our main hope of success in disrupting the 
regulations outside any legal challenge lies in how we work together to brief 
members of the House of Lords in particular on the impact of the regulations and 
other documents, focussing on long-serving "middle earners" (£30-40k). We will be 
seeking suitable opportunities for sympathetic coverage in relevant media and 
journals.  If any of you have strong links with active members of the House of Lords 
who you think might be helpful to the cause, please get in touch. 
 
Looking further ahead, we will do some thinking about how our consultancy offer 
should respond – how matters could be negotiated that have monetary value for 
individuals but would not constitute “any other payment, whether under a contract of 
employment or otherwise, in consequence of termination of employment or loss of 
office”, so that they did not score against the cap.  For example, strategic 
adviser/consultancy role, secondments, sabbaticals that delayed the point of 
departure. Also we can expect fresh demands for consultancy support on pensions, 
for people who need help in understanding new options and flexibilities that might be 
available within the pension scheme depending on the changes mentioned above.  
 
If you have any questions, please get in contact with Ian Miller in the first instance; if 
you have an offer to make to support the influencing strategy, please get in contact 
with Tracey Lee. 
 
Alacehonsec@yahoo.co.uk 
Tracey.Lee@plymouth.gov.uk  

mailto:Alacehonsec@yahoo.co.uk
mailto:Tracey.Lee@plymouth.gov.uk

